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SAMUEL R. SANTANA, State Bar No. 188657 
ssantana@DWKesq.com 
LUKE L. PUNNAKANTA, State Bar No. 293488 
lpunnakanta@DWKesq.com 
JENNIFER HENRY, State Bar No. 208221 
jhenry@DWKesq.com 
Dannis Woliver Kelley 
444 W. Ocean Blvd., Suite 1750 
Long Beach, CA  90802 
Telephone: 562.366.8500 
Facsimile: 562.366.8505 
 

Attorneys for Defendant 

CULVER CITY UNIFIED SCHOOL DISTRICT 

 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 

FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT 
 

NEW EARTH, a non-profit, 
 
  Plaintiff, 
 
 v. 
 
CULVER CITY UNIFIED SCHOOL 
DISTRICT and DOES 1-20. 
 
  Defendants. 
 
 
 

Case No.  24STCV13243 
 
NOTICE OF ORDER GRANTING 
SUMMARY JUDGMENT 

 
 
Assigned to Hon. Jeffery D. McFarland 
Department 617 
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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD, PLEASE 

TAKE NOTICE THAT on September 18, 2026, the Court issued an Order granting the District’s 

Motion for Summary Judgment.  The Court ordered the District to give notice.  A true and correct 

copy of the Court’s Order is attached hereto as Exhibit A.   

The District will separately prepare a proposed judgment. 

DATED: September 21, 2026 DANNIS WOLIVER KELLEY 

By:  
 LUKE L. PUNNAKANTA 

Attorneys for CULVER CITY UNIFIED 
SCHOOL DISTRICT 
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division

Central District, Stanley Mosk Courthouse, Department 617

24STCV13243 September 18, 2026
NEW EARTH, A NON-PROFIT vs CULVER CITY UNIFIED 
SCHOOL DISTRICT, et al.

8:30 AM

Judge: Honorable Jeffery D. McFarland CSR: Skye Meinel, CRS #15067
Judicial Assistant: Hortencia Garcia ERM: None
Courtroom Assistant: Terry Scott Deputy Sheriff: None

Minute Order Page 1 of 5

APPEARANCES:

For Plaintiff(s): Stephen J. Tomasulo (Telephonic)

For Defendant(s): Luke Lawson Punnakanta (In Person)

NATURE OF PROCEEDINGS: Hearing on Motion for Summary Judgment Filed by 
Defendant

Pursuant to Government Code sections 68086, 70044, California Rules of Court, rule 2.956, and 
the stipulation of appearing parties, Skye Meinel, CRS #15067, certified shorthand reporter is 
appointed as an official Court reporter pro tempore in these proceedings, and is ordered to 
comply with the terms of the Court Reporter Agreement. The Order is signed and filed this date. 

The Court's tentative ruling is posted online for the parties to review. 

The matter is called for hearing. 

After hearing oral argument, the Court adopts its tentative ruling as the order of the Court as 
follows: 

The Motion of Defendant for Summary Judgment or, in the Alternative, Summary Adjudication 
filed by CULVER CITY UNIFIED SCHOOL DISTRICT on 09/10/2025 is Granted. 

SUMMARY JUDGMENT/ADJUDICATION

MOVING PARTY: Defendant, Culver City Unified School District
RESPONDING PARTY: Plaintiff, New Earth

RELIEF REQUESTED
Motion for Summary Judgment, or, in the Alternative, Summary Adjudication

SUMMARY OF ACTION
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division

Central District, Stanley Mosk Courthouse, Department 617

24STCV13243 September 18, 2026
NEW EARTH, A NON-PROFIT vs CULVER CITY UNIFIED 
SCHOOL DISTRICT, et al.

8:30 AM

Judge: Honorable Jeffery D. McFarland CSR: Skye Meinel, CRS #15067
Judicial Assistant: Hortencia Garcia ERM: None
Courtroom Assistant: Terry Scott Deputy Sheriff: None
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Plaintiff New Earth filed the instant breach of contract action against Defendant Culver City 
Unified School District. Plaintiff alleges that Defendant breached the terms of the parties’ 
contract when it failed to pay Plaintiff $1.5 million for support services Plaintiff provided to 
Defendant’s students, as delineated in the Proposal submitted to Defendant. Plaintiff asserts 
causes of action for: (1) Breach of Contract and (2) Breach of the Implied Covenant of Good 
Faith and Fair Dealing.

RULING: Granted.
Evidentiary Objections: Sustained in part.
Defendant’s evidentiary objections Nos. 1-2 are sustained on relevance grounds. Objection No. 4 
is sustained only as to the portion of the paragraph stating, “when signed by the District, would 
become a binding contract,” because this is an improper legal conclusion. The remainder of 
Defendant’s evidentiary objections are overruled.

The instant hearing comes after the Court continued Defendant’s motion for summary judgment, 
or alternatively summary adjudication, to permit supplemental briefing on an issue raised by the 
Court: does the Purchase Order constitute a counteroffer? (County of Santa Clara v. Atlantic 
Richfield Co. (2006) 137 Cal.App.4th 292, 325-26.) Based on the supplemental briefing 
submitted, the Court concludes that Plaintiff fails to raise a triable issue as to whether its 
proposal was a contract and Defendant’s motion for summary judgment is granted.

The pleadings frame the issues for motions, “since it is those allegations to which the motion 
must respond. (Citation.)” (Scolinos v. Kolts (1995) 37 Cal. App. 4th 635, 640-641; FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 382-83; Jordan-Lyon Prods., LTD. 
v. Cineplex Odeon Corp. (1994) 29 Cal.App.4th 1459, 1472.) The purpose of a motion for
summary judgment or summary adjudication “is to provide courts with a mechanism to cut
through the parties’ pleadings in order to determine whether, despite their allegations, trial is in
fact necessary to resolve their dispute.” (Aguilar v. Atl. Richfield Co. (2001) 25 Cal.4th 826,
843.) “Code of Civil Procedure section 437c, subdivision (c), requires the trial judge to grant
summary judgment if all the evidence submitted, and ‘all inferences reasonably deducible from
the evidence’ and uncontradicted by other inferences or evidence, show that there is no triable
issue as to any material fact and that the moving party is entitled to judgment as a matter of
law.”  (Adler v. Manor Healthcare Corp. (1992) 7 Cal.App.4th 1110, 1119.)

“On a motion for summary judgment, the initial burden is always on the moving party to make a 
prima facie showing that there are no triable issues of material fact.” (Scalf v. D.B. Log Homes, 
Inc. (2005) 128 Cal.App.4th 1510, 1519.) A defendant moving for summary judgment “has met 
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his or her burden of showing that a cause of action has no merit if the party has shown that one 
or more elements of the cause of action . . . cannot be established.”  (Code Civ. Proc., § 437c, 
subd. (p)(2).) “Once the defendant . . . has met that burden, the burden shifts to the plaintiff . . . 
to show that a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto.” (Ibid.)

“When deciding whether to grant summary judgment, the court must consider all of the evidence 
set forth in the papers (except evidence to which the court has sustained an objection), as well as 
all reasonable inferences that may be drawn from that evidence, in the light most favorable to the 
party opposing summary judgment.” (Avivi v. Centro Medico Urgente Medical Center (2008) 
159 Cal.App.4th 463, 467; see also Code Civ. Proc., § 437c, subd. (c).) “An issue of fact can 
only be created by a conflict in the evidence. It is not created by speculation, conjecture, 
imagination or guesswork.” (Lyons v. Security Pacific National Bank (1995) 40 Cal.App.4th 
1001, 1041 (citation omitted).)

The issue presented by the Court was whether the Purchase Order was a counteroffer. “Consent 
is not mutual, unless the parties all agree upon the same thing in the same sense.” (Civ. Code, § 
1580.) “[T]erms proposed in an offer must be met exactly, precisely and unequivocally for its 
acceptance to result in the formation of a binding contract.” (Apablasa v. Merritt & Co. (1959) 
176 Cal.App.2d 719, 726.) A purported acceptance that includes terms different from those in the 
offer is a counteroffer, which, if not accepted by the original offeror, “amounts to nothing.” (Id. 
at p. 726.)

The evidence establishes that the Purchase Order was a counteroffer that terminated Plaintiff’s 
original offer via its Proposal. Under Education Code section 17604, a contract is not valid 
against a school district “until the same shall have been approved or ratified by the governing 
board, the approval or ratification to be evidenced by a motion of the board duly passed and 
adopted.” “Persons dealing with a school district are chargeable with notice of limitations on its 
power to contract.” (Santa Monica Unified Sch. Dist. v. Persh (1970) 5 Cal.App.3d 945, 952.) 
Defendant’s governing board approved the contract by issuing the Purchase Order for Year 2 
services, which provided for payment of $600,000 in contrast to the $1.5 million contemplated 
by the Proposal. [Jiménez Decl. ¶ 6, Ex. D; Compl. ¶ 5, Ex. 1.] The Purchase Order incorporated 
by reference Defendant’s Standard Terms and Conditions, which conspicuously indicated that 
Plaintiff’s Proposal was an “offer” and the Purchase Order an “acceptance.” [Jiménez Decl. ¶ 7, 
Ex. E, §§ 1.5, 2.] The Terms and Conditions further provided that the Purchase Order 
“constitutes the entire agreement between the parties and supersedes any prior or 
contemporaneous written or oral understanding or agreement and any contrary provisions on 
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packing slips, invoices, or other documents submitted by the Contractor.” [Id. § 23.] “Should any 
such document from Contractor contain additional or different terms than this Agreement, those 
terms shall be considered proposals by Contractor which are hereby rejected.” [Ibid.] This 
evidence sufficiently shows that the Purchase Order was a counteroffer to Plaintiff’s Proposal. 
The burden therefore shifts to Plaintiff to raise a triable issue as to whether the terms of the 
Proposal governed the relationship between the parties.

Plaintiff fails to meet its burden. The sole item of evidence presented in Plaintiff’s supplemental 
opposition is Defendant’s response to the following interrogatory: “If you contend that the 
CONTRACT is not a valid and binding written contract, please describe in detail the facts upon 
which this contention is based.” [Tomasulo Decl. ¶ 2, Ex. 1, No. 4.] Plaintiff contends that a 
portion of Defendant’s response stating, “Notwithstanding, the District is presently unaware of 
facts supporting such a contention,” shows that Defendant conceded the Proposal was the 
contract between the parties and precludes a contrary finding. [Ibid.] Not so. Plaintiff omits the 
preceding segment of Defendant’s response where it stated that the Proposal “more closely 
resembles a proposal by New Earth with a description of New Earth’s proposed services and 
estimated cost, than it resembles a formal contract,” and identified it lacked typical terms. [Ibid.] 
Defendant’s response is therefore consistent with the Court’s ruling that the Proposal was not a 
contract. In any event, “[a]nswers to written interrogatories ‘do not assume the status of judicial 
admissions’” and may be contradicted by later evidence. (Cortina v. North American Title Co. 
(2026) 120 Cal.App.5th 1030, 1106.) Defendant did so in its moving papers when it argued and 
presented evidence that the Proposal was not a contract but an offer. [Mot. at pp. 15-16.] Plaintiff 
therefore fails to raise a triable issue of material fact as to whether the Proposal was a contract.

Because Plaintiff’s good faith and fair dealing claim is predicated on Defendant’s failure to pay 
the $1.5 million contemplated by the Proposal, its claim fails. As outlined above, the parties did 
not enter into a contract for services at this price and “[w]here there is no underlying contract 
there can be no duty of good faith arising from the implied covenant.” (Horn v. Cushman & 
Wakefield Western, Inc. (1999) 72 Cal.App.4th 798, 819.) Defendant’s motion for summary 
judgment is thus granted.

Defendant to give notice.   

On the Court's own motion, the Final Status Conference scheduled for 03/11/2027, and Jury 
Trial (4-5 Day Est.) scheduled for 03/22/2027 are advanced to this date and vacated. 
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Non-Appearance Case Review Re: Submission of Judgment is scheduled for 10/14/2026 at 02:00 
PM in Department 617 at Stanley Mosk Courthouse. 

The clerk hereby gives electronic notice. 

Certificate of Service is attached.
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PROOF OF SERVICE 

STATE OF CALIFORNIA ) 

) ss. 

COUNTY OF LOS ANGELES ) 

I am employed in the County of San Francisco, State of California.  I am over the age of 18 and not a party to 

the within action; my business address is: 444 W. Ocean Boulevard, Suite 1750, Long Beach, California. 

On the date set forth below I served the foregoing document described as NOTICE OF ORDER 
GRANTING SUMMARY JUDGMENT on interested parties in this action as follows:  

SEE ATTACHED SERVICE LIST 

 (VIA ELECTRONIC SERVICE) [Code Civ. Proc. Sec. 1010.6; CRC 2.251] by electronic mailing
a true and correct copy through DANNIS WOLIVER KELLEY’s electronic mail system from
maparicio@DWKesq.com to the email address(es) set forth above, or as stated on the attached
service list per agreement in accordance with Code of Civil Procedure section 1010.6 and CRC
Rule 2.251.  The transmission was reported as complete and without error.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct. 

Executed on September 21, 2026 at Long Beach, California. 

Michele R. Aparicio 
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Service List 

Stephen J. Tomasulo 

HILL, FARRER & BURRILL LLP 

One California Plaza 

300 S. Grand Avenue, 37th Floor 

Los Angeles, California 90071-3147 

Telephone: 213.620.0460 

Fax: 213.624.4840  

Email:  stomasulo@hillfarrer.com 
lnonato@hillfarrer.com 

Attorney for Plaintiff 
NEW EARTH 

mailto:stomasulo@hillfarrer.com
mailto:lnonato@hillfarrer.com
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